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*v
g Dear Mr Salky
fN

Based on a complaint filed with the Federal Election Commission on July 23,2003, and
information supplied by your client, Henbexto Valdes, die Commission, on February 13,2004,
found that there was reason to believe Mr Valdes violated 2 U S C § 441b(a), and instituted an
investiBation of tnis matter

After considering all me evidence available to the Commission, the Office of the General
Counsel is prepared to recommend that to
knowing and willful violation has occurred

Thg rntmniggion may nr may turf appmva th* f>Mf»l rnunamV* menmmmn^f^^n

Submitted lor your review is a brief stating the position of the General Counsel on the legal and
factual issues of the case Within 15 days of your receipt of this notice, you may file with the
Secretary of the Commission a brief (ten copies if possible) stating your position on the issues
and replying to tiiebnef of &e General Counsel (Three copies of such bnef should also be
fonvarded to the OflScc of the General Counsel, if possible) The General Counsel's bnef and
•ny frnef which yqui may mihmit wi|1 he ctmy\fafeA hy tfie CnfnmifHHfln before proceeding tO a
vote of whether there is probable cause to believe a violation has occurred

If you are unable to file a responsive bnef within 15 days, you may submit a written
request for an extension of tune All requests for extensions of time must be submitted uiwntmg
five days pnor to tin due date, and good cause must be demonstrated In addition, the Office of
the General Counsel ordinarily will not give extensions beyond 20 days
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A finding of probable cause to believe requires mat the Office of the General Counsel
attempt for a period of not less than 30, but not more than 90 days, to settle mis matter through a
conciliation agreement

Should you have any questions, please contact Ana Pefia-Wallace, the attorney assigned
to this matter, at (202) 694-1650

Sincerely,

o

O Lawrence H Norton
'""' General Counsel

cjr Enclosure
O Brief
CO



1 BEFORE THE FEDERAL ELECTION COMMISSION
2
3
4 ID tno AfUuHF Of J
5 ) MUR5379
6 HenbertoValdes )
7
8 GENERAL COUNSEL'S BRIEF

9 L STATEMBfT

co 10 This matter was initiated by a signed, sworn, and notanzed complaint filed by Ryan

JE] 11 Hampton The complaint alleged utaGnaPhu Medical Centers, me ("CPMCT) coerced its
iN
^ 12 employees into makuigooiitnbuti(m> to Miaim-DadeQ>^ Senate
<y

^ 13 campaign committee, Alex Penelas US Senate Campaign ("the Penelas Committee") The Vice
<N

14 Pie8w!entandCmefOperatiiigOflScerofCPMCwa8,ataUrelevamtm^

15 Based on his alleged role m me activity at issue, me Federal BlecuonQ)mmiMion ("me

16 Commiision'1) found reason to believe mat Mr. Valdes violated 2 U S C §441b(a) Ine ensuing

17 investigation uncovered facts that demonstrate Mr Valdraknowm^y and willfully violated me

18 Federal Election Campaign Act of 1971, as amended ("the Act") Thus, me General Counsel is

19 prepared to recommend the Comouiaionfindprobabtoc

20 knowingfraiidwimlity

21 CPMC operated panent care feiliaesmioug^ Miguel B Fernandez

22 was me President and Cmef Executive Ofocer of CFMC Mr Valdes, as Vice President, was

23 second m command at CPMC and in that capacity, oversaw Q^C's pattern care niohties and

24 mecentera1 sxtoinistiatoii SwCFMC'aOlgectionflin^ReiponaMtolheCom

25 Ihtenogatones and Request fo Production of IX>^^
i

26 (Organiyjticmal Chart); BdTiardoRubioDeposrt^ 24-26 BduardoRubio,
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i

1 Director of Operation!, wai in charge of the day-to^yopenfion! of the medical centers and

2 reported directly to Mr. VaUos, as did Dr. Jose Perez, CPMC's Medical Director teRumo

3 Dep.pp 24-26, Dr Jooe Perez's Objections and Roqxmses to the Coo^^

4 and Request fig Production of Document*, (May 3,2005), p 2 Adimmstraton were required to

r,i 5 attend meetings with Mr Rubio on a weekly basis ai^
1C)
*J 6 for at least a portion of each meeting RnbioDep.pp 32,129-30 Dr. Perez held monthly
«~»
<N 7 meetings with the Ph)wciaiis-lh-aiaxgelto A/ at 132-33 Mr Valdes
*?
5 8 attended some of those meetmgi as wdl Id at 134
G
oo
(M 9 In eariy2(XWfMiaim-Dade County Ma>w Alex Penelas asked Mr Fernandez

10 raise money forms campaign fin: the US Senate Mr Fenandez.mtum.aakedMr VaUeato

11 assist bun mraumgfbndi to Mas^Penelu'MnqHUgn £00 Miguel B.Femandez Deposition

12 (NPemandozDeptl),pp 28-31 Mr. Valdes told Mr Rnbio that he had a goal of raising $30,000

13 fbrmePenelaa campaign from CPMC executives and doctors RnbioDep,p 30 mparbcidar,

14 Mr Valdes specified that they should attempt to collect $1,000 per doctor at CPMC Id at62-

15 63 On March 24,2003, Mr. Valdes sent an e-maU to me center admmistraton

io pax

17
18
19
20
21
22
23
24
25
26
27
28

lom care mannas ine e-maii snooa

TfiA finllnnnncr n rfifw*fliMl fn •!! nhimraBiM Miri ITUM iitmn IftWMl •taflpaf

unojriua MOvucai uonien me Mr MICIIBOI a. rernanoez, owner ano duof
Bkeeimve Officer of CaroPlu! Medical Centeri me isadongfiirycnirhoto

Alex Penelas, Dado County Mayor and strong Bipporier of Mike Fernandez
•ml f^mtfiMnm Ibf Aflu*fl1 f^Mitafw «• nitmnia Ihr Tlmtml fitatna fbmmtm Iffk V\mm

Health Systems



Nl

(JO
N)

O
i-.|

(N
*J
*T
O
oc>
(N

I

2
3
4
5
6
7
8
9

10
11
12
13
14
IS
16
17

18

19

20

21

22

23

24

25

26

27

28

29

30

MURS379 3
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HenbortoViIdM

Mr Mike Fernandez 11 iskingeach of yon for a $1,000.00 campaign
oomnouDOD lor mo AUK reneus nor senate i »am|HHgii ino •fBoHiift w

individual! that donate and mote tint did not He will be contacting the
nxfaviduali Oat donate to thank you penonally I am sure you are probably
WftMflP^g fay MUBft f«"*p"«"ff» «««• na* ftuum HM ann^riiiHnniq ift^|Hfff|f |
_ • LA _.___U _4*1__ __»_U lift ___A>_U •> A -** * A_ -* * *am lure be would if he could nwouU be illegal, as mdmdnu maximum
allowable contnoutiona are $2,uuu.uu AspainniiasuusmayBeemfitwill
nnf Ivt anv iioBiMr tminmrmof HA null flnf unnir ghaelfJiiiftliM Miff tunta MIA oJi<M*V
fndair fin tfut cuwlcH* <%f AWnr VitiiilBft fn<*l Av SfliurfM MM! ttvt <*liM*lr nm*f li«

dated Apnl 2, 2003 or later

All tifniBiMMM laniM uiaaufniM aiwl fm&Httvitt IAUM! fltaflPvnll IIA iBfimi'laiil tt\

me contnbutiona to Ed Riibio, Director of Operationa

Oomplanit Exhibit ̂  C^Compl Ex **)

This e-mail pmmpf«rf discussions at GPMC concerning fimdrflffng for Mayor Pfenelai'

campaign, me tome was discussed during at least one of Mr Riibio's meetings with the

admmisbatonanddunngatleastoiieofDr Perez's meetings with the Physicians-In-Charge

RumoDep.pp 32,1 34-35, Jesus Vidueira Answers to Questions 1 4 (Apnl 15, 2004), Dr Joae

HIM •ftmimafrafnra tnav haw lia«i«1«Ml mif MHMMS tvfUir VaM<M* A.vnai1 fn th» «ln««tm«« g— DH!MM

Dep.fpp 106-07 Ae aZro Dr. Manual Ann Deposition ("Aran Dep "). pp 29-32 (discussing

campaign). Further, an agenda for me PhynciBits-In<3iaige/MedicslDtfectorMee

Die admuiiatiBton if tooy would DO mtoposrpfl in Buppocuosj tfte Ponfllsji *^*fTaian Honborto

Valdes Statement 1 7 ("Valdes Stmt ") (September 19,2003)
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1 Soon after CPMC's admmutnton received Mr. Yalta* e-mail ounng the week of
i

2 March 24, 2003, Mr Valdes directed CPMC's Director of fafonnation Technology, William

3 Bounds, to delete the e-mail fiom CPMC'a e-matl nrver Mr Valdea provided Mr Bounds me

4 sutyect line, the date, and the approximate tome of tte

*r 5 e-mail Mr Bounds, in turn, asked Sherwm Smgh, a technician m CPMC'i mfonnanon
l£»

**' 6 tffchfiff^ftfly ft^|PBi fr* h*™^ thfl m/tn*1! technical "tqpff mvolvg^ |n {M îg Mr valdcg* e-f11*!1

»*i
•M 7 Usmg the mfonnaaon provided by Mr Valdei, Mr Singh located and ddetedmif e-mail fiom
T
?| 8 CPMC's e-mail server, and Mr Bounda told Mr Valdes that me e-mail had been deleted See
<x>
<\i 9 CPMC'sObjec^c^is and Responses to the Cc^nmisaiOT'smtem)^^

10 Production of Documents, p. 13 (July 21, 2005)

11 After the e-mail was deleted, Jim DeFede,aiepoiterfbrmeMami^sra/^obtaineda

12 copy of Mr Valdes' e-mail and wrote an article about it that appeared m me //iam</7eru&/ on

13 March 30, 2003 In his article, DcFede quoted and paraphrased irost of Mr VaMes' e-mail,

14 inffl'^flg ** BtatHtHiint Ami* uilin WM garpaeted to MMtrihiite to fte Pfanal

15 Compl Ex 1 rn a subsequert news article, caeCPMCempto

16 Herald, "To tell me that a hat was going to be kept, and that we are going to know who did and

17 md not contnbute.it was just too much strong-annmgfo

18 /Jh)«51tno^Xn«^TheMiaimHeiBld\Apnl8

19 Additionally, ate his e-mail was deleted fomiO^C'seHiiail server, Mr Valdes

20 cî esied a sborter.diftoem version of his e-m^

21

22 The following should be discussed wimaUphysiciana and executive level
23 staff at QnePms Medical Centers Inc Michael B. Fernandez, owner and
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1 Chief Executive Officer of CaiePlus Medical Ctertten Inc. u asking fo your
2 tMJaa

flBalDi

3
4 Alex Pmelas [sic], Dade County Mayor and supporter of CarePtas Medical
5 fVffitaf* IM tnrniing far Tlhitad StaftM Senate. Ml1 Mifca FgfiMtiHaa> i« MViup

6 each of you for a $1,000 00 campaign ccntno^^
7 for Senate Campaigo. The deadline fbffbuooiilnbuliQi&u
8 He has asked for an accounting of the individuate We will be

LTi 9 MwrfMhng tfu> ••uiiiiuiiMla «Mt lUnafii to Hmilr ymi |M«mMlly lafflSUTe

d) 10 you are probably wondenng why Mike Fcmante docs ^
Nl 11 contribution hmaelf I am sure he would if he could It would be illegal, as
£j 12 mdiVMhMl m«nmmn rflMMhte enntnhntinM am $1,000 00 AspamfillaS
JT, 13 this may seem, rt will not be any easier tomorrow so pull out your
*3r 14 dieckbc«la and wnte the check today to the otto of Alex Pm
'̂ 15 Senate and the check must be dated April 2,2003 or later

S 16
X, 17 The center admrnutntor has been assigned to collect and submit the

18 contributions to Ed Rnbio, Director of Operations
. »

20 GFMC'a Objections and Responses to the Commission's Interrogatones and Request for

21 Production of Documents, at Ex

22 In thia shorter version of his e-mail, Mr Valdes deleted or modified certain passages from

23 his ongmal e-mail to make it seem less coercive For example, the original e-mail stated, Ifc

24 [Mr Fernandez] has asked for an accounting of the individuals that donate and tiiosc that did not

25 He will be contacting the individuals that donate to thank you pcraonally" In the second version.

26 Mr VaWet deleted the phrase rand those tiiat did not" and changed-HeM to "We" In addition,

27 Mr Valdes'revised e-maU did not mclud^ the sentence that iea^

28 and executive level staff will be expected to donate" These changes are significant

29 m any event, as noted above, despite hawing revised the e-inail, Mr. Valdes&d not send it

30 toCPMC'sadmimstrators, SasRidnoDep., pp. 120-21. He did, however, provide rt to

31 Mr. Fernandez, who asked Mr. Valdes why there were two e^nails Accofdmg to Mr. Fernandez,

32 Mr.Valdea told hmtnat he had no idea where me other [onguial]e-mad came fiom and denied
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\ 1 ieodingtiiatMiiidtoCPMC'iadaiiiiiitiatoii. Fernandez Dep,pp 103-04 Mr. Valdea pointed

2 out to Mr. Fenumdezmomsistenaes between the wnad he ^

3 Mr. DeFede quoted fiom in his article According to Mr Fernandez, Mr. Vakles told him

4 "somebody must have altered [hit] email. H See Fernandez Dep., pp. 78-80.

to S Approxmiataly su months after he directed Mr Bounda to ddete
(i)
*' 6 CPMC'a e-mail server, Mr Valdes submitted a twom written statement to the Oommunonm
>**'i~i
,-si 7 which he stetedtbat he had been unable to locate hu original e-mail 5teValdeaStmt 112
T
^r 8 (September 18. 2003) Mr Valdes omitted fiomhia sworn statement the material feet that he
**j

^ 9 directed Mr Bounds to ddete his onguiale-mad from CPMC'se^

10 n. HP- YALPlBff y?f ff^^^^y 4^P wHIil[flm[1If7ifY ^OLATEP Tmc
11 FB ̂ ffPO111 ^A^WTIffTO PM^^^P8 ̂ ft f^pTRmuTE TO MAYOR
12 PENBLAS* CAMPAIGN BQR THg P-S, ffBNATE
13
14 The Act makes it unlawful for corporations to make contributions or expenditures in

15 coflnecbonwim any election of any candidate for Federal office 2USC $441Xa) In

16 addition, corporate officers and directors are piombitedfromconsentmgtosiichcontnbutionsor

17 expenditures Id nHtnmiMMm «ggnlati«M al«n pmhihit fteilftrting tfia mrintig of r^*n^ltvmg

18 to candidates or political committees Facuhtanon means using coiporate resources or ftcihties

19 to engage mftmdnusmgactmuesmcxnmectiim with any Federal electi 11CJPJL

20 51142(0(1) One manner of fiKalitttmg fee mas^

21 ooe^DioiusiichaslhediieatoftdetnnMntaljobact^

22 orthetfareatofibree>toiirgeanymdividiialtomakeacon^

23 acttvftiM on behatf of a candidate or p
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1 Mr. Valdai* anginal e-muliert^

2 coolribate to Mayor Penelas* Senate campa^ Employee! were mfomied in ttw e-mail that their

3 employer, the President and CBO of CPMC,ixrt

4 levd staff to contribute $1,000 each, but mat he wouM be appnsed of who did not comply with

K. 5 thia expectation Titus, recipients of 1^ Valdes'onginale-mad cm
t£»
Kl 6 infa) that figure to contnbute to Mayor Pen^
f**i
~>, 7 their employment at CPMC SeeMUR 5268 (Kentucky State District Council of Carpenten)

3 8 (finding probable cause to believe iacihtanon took place through coera^

r,j 9 intimidated into making the suggested contributions) QT.MUR 4780 (Hams) (finding no

10 reason to believe facilitation took place and no evidence of coercion in part because the

11 Respondents kept no records and made no mqumes regarding who contnbuted)

12 The Act also addresses violations that are knowing and willful &e2USC

13 § 437g(aX5)(B) The knowing and willfti standard requ^

14 law The phrase "knowmg and willful" indicates mat Macts were cotnnutted with fiill knowledge

15 of all flu relevant Acts and a recognition mat the action is prohibited by law "122 Cong Rec

16 H3778 (daily ed. May 3, 197d), see also AFL-CIO v FEC, 628 F^d 97, 98, 101-02 (D C Or ),

17 cert denied, 449 US 982(1980)(notn]gmata<VilllU

18 disregard of the consequences as to be equivalent

19 ftmntingoftheAcCbutcoixd̂ ^

. 20 wNatianalRi&toWorkCammv FEC*nWM\m,\4M&

21 An mfarence of knowing and willful coindnctmiiy be drawn **from the defendant's

22 elabonu^ scheme to disg^nsing^ his or her actions United States v Hopbiu, 916? 2A2VJ,
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1 214-15 (Sth Or 1990) The evideiiceiieed not show that the defi^^

2 oftheregiilationsMorMconctasivd^

3 "fiKfe and cncunstairanxm which t^

4 her conduct wuunautbonzed and illegal N Id it 213 (quoting United States v BordehntVJl

«> 5 F2d491,494(5mCir),«rt Aw«4439U.S 838(1989))
uc>
K) 6 Under to facts and circumstances here, it is reasono
^( 7 conduct wu illegal Specifically, Mr Vakles sought to duguiaehifongmale-maU by pnpanng
*T

^ 8 «dioiter,difSapentveBBOfloftfaocHBMdtwfaic^
vJ

9 onguialeHiiad.aiidtheadeayingaudioi^^

10 Mr Fernandez about it Further, Mr Valdes took itepa to conceal his ongmalenaiail by directing

11 A aubonlniate to delete it from the cotpora^

12 fiomhis sworn statement to the Commission

13 Finally, Mr Valdes was given the opportunity to e]q>lain his actions by testifying at a

14 deposition in this matter However, Mr Valdes invoked his Fifm Amendment rigfatiKrt to testify

15 in response to the deposition subpoena1 See Valdes Affidavit (July 8,2005) Mr Valdes'

16 invocation of his Fifth AnMBHfri|f>|* right not to testify in this •"•**•* further supports an ynftrfftft

17 matheknewmsconductwasillegal See Baxter v Palimgiano, 425 US. 308,318 (1976) ("the

18 FinliAmendmem does not fbzbid adverse uiftre^

19 reftw to testify m response to probatrve evidence ofiEeredaga .."); see also SEC v

part OB
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1 International Loan Network, lnc,77W Supp 678, 695-96 (DJ) C 1991), <#*</, 968 F2d 1304

2 (D.C.CIT 1QQ1) (miverffl inference drawn ftam defendant*' MMttion of then; Fifth AffigmhtMBt

3 right not to testify dunngdq>08itioM)lPag«/,//w v SE C, 803 F2d 942, 546-47 (8*Cir 1986)

4

a> 5 of Fiffr Amendment pnvUegeagamitM^^
cct
NJ 6 1174, 1175n3,1180(D Goto 199̂ ) (agenc/ifindrng, based m part on aoVerMmfen^

Iv, 7 drawn ajpunst disability benefit recqnent^io invoked the FifiliAinendmeDt, was suppotted by
^̂' 8 substantial evidence)
G>

^ 9 Tims, because Mr Valdes disgmsed and concealed his e-mail and invoked his

10 Fifth Amendment nght not to testify m this matter, u^C^nmussion can conclude u^

11 Mr Valdes knew that using coercion to sohcitCPMCen^toyeestocontnbutetoMayorPenelas'

12 Senate campaign was illegal ByconsentuigtoCTMC'snicilitatingthemalangofcor^

13 to the PenelasCornrmttee he thereby consented to CTMC'si^ For

14 the reasoiis discussed above, the General Cou^

15 find probable cause to behove mat Nfr Valdes knowingly and willfully violate

16 5441b(a)

17

18

19

20.

21

22
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3 2U.SC >441b(a)

4
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8
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('xLawienceH Norton
Genera] Counsel

iZfteriL* 3T- faJ+Jh (L #f~.
RhnnflAT Vr»««linoli ^^"^^/
Amnftiatft ^VHUVB! fjumiml fi%r Tbifim^miAnt

^ "̂"T'̂ î. _• v * •
uynnnac rompians •
Assistant General Counsel

JtAAGould /
Attorney

AnaT Pefla-Wallace
Attotney


